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when school is not in session. See 
§ 825.105(c). 

§ 825.112 Qualifying reasons for leave, 
general rule. 

(a) Circumstances qualifying for leave. 
Employers covered by FMLA are re-
quired to grant leave to eligible em-
ployees: 

(1) For birth of a son or daughter, and 
to care for the newborn child (see 
§ 825.120); 

(2) For placement with the employee 
of a son or daughter for adoption or 
foster care (see § 825.121); 

(3) To care for the employee’s spouse, 
son, daughter, or parent with a serious 
health condition (see §§ 825.113 and 
825.122); 

(4) Because of a serious health condi-
tion that makes the employee unable 
to perform the functions of the employ-
ee’s job (see §§ 825.113 and 825.123); 

(5) Because of any qualifying exi-
gency arising out of the fact that the 
employee’s spouse, son, daughter, or 
parent is a covered military member 
on active duty (or has been notified of 
an impending call or order to active 
duty) in support of a contingency oper-
ation (see §§ 825.122 and 825.126); and 

(6) To care for a covered servicemem-
ber with a serious injury or illness if 
the employee is the spouse, son, daugh-
ter, parent, or next of kin of the serv-
icemember (see §§ 825.122 and 825.127). 

(b) Equal application. The right to 
take leave under FMLA applies equally 
to male and female employees. A fa-
ther, as well as a mother, can take 
family leave for the birth, placement 
for adoption, or foster care of a child. 

(c) Active employee. In situations 
where the employer/employee relation-
ship has been interrupted, such as an 
employee who has been on layoff, the 
employee must be recalled or otherwise 
be re-employed before being eligible for 
FMLA leave. Under such cir-
cumstances, an eligible employee is 
immediately entitled to further FMLA 
leave for a qualifying reason. 

§ 825.113 Serious health condition. 
(a) For purposes of FMLA, ‘‘serious 

health condition’’ entitling an em-
ployee to FMLA leave means an ill-
ness, injury, impairment or physical or 
mental condition that involves inpa-

tient care as defined in § 825.114 or con-
tinuing treatment by a health care pro-
vider as defined in § 825.115. 

(b) The term ‘‘incapacity’’ means in-
ability to work, attend school or per-
form other regular daily activities due 
to the serious health condition, treat-
ment therefore, or recovery therefrom. 

(c) The term ‘‘treatment’’ includes 
(but is not limited to) examinations to 
determine if a serious health condition 
exists and evaluations of the condition. 
Treatment does not include routine 
physical examinations, eye examina-
tions, or dental examinations. A regi-
men of continuing treatment includes, 
for example, a course of prescription 
medication (e.g., an antibiotic) or ther-
apy requiring special equipment to re-
solve or alleviate the health condition 
(e.g., oxygen). A regimen of continuing 
treatment that includes the taking of 
over-the-counter medications such as 
aspirin, antihistamines, or salves; or 
bed-rest, drinking fluids, exercise, and 
other similar activities that can be ini-
tiated without a visit to a health care 
provider, is not, by itself, sufficient to 
constitute a regimen of continuing 
treatment for purposes of FMLA leave. 

(d) Conditions for which cosmetic 
treatments are administered (such as 
most treatments for acne or plastic 
surgery) are not ‘‘serious health condi-
tions’’ unless inpatient hospital care is 
required or unless complications de-
velop. Ordinarily, unless complications 
arise, the common cold, the flu, ear 
aches, upset stomach, minor ulcers, 
headaches other than migraine, routine 
dental or orthodontia problems, peri-
odontal disease, etc., are examples of 
conditions that do not meet the defini-
tion of a serious health condition and 
do not qualify for FMLA leave. Restor-
ative dental or plastic surgery after an 
injury or removal of cancerous growths 
are serious health conditions provided 
all the other conditions of this regula-
tion are met. Mental illness or aller-
gies may be serious health conditions, 
but only if all the conditions of this 
section are met. 

§ 825.114 Inpatient care. 
Inpatient care means an overnight 

stay in a hospital, hospice, or residen-
tial medical care facility, including 
any period of incapacity as defined in 
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§ 825.113(b), or any subsequent treat-
ment in connection with such inpatient 
care. 

§ 825.115 Continuing treatment. 

A serious health condition involving 
continuing treatment by a health care 
provider includes any one or more of 
the following: 

(a) Incapacity and treatment. A period 
of incapacity of more than three con-
secutive, full calendar days, and any 
subsequent treatment or period of inca-
pacity relating to the same condition, 
that also involves: 

(1) Treatment two or more times, 
within 30 days of the first day of inca-
pacity, unless extenuating cir-
cumstances exist, by a health care pro-
vider, by a nurse under direct super-
vision of a health care provider, or by 
a provider of health care services (e.g., 
physical therapist) under orders of, or 
on referral by, a health care provider; 
or 

(2) Treatment by a health care pro-
vider on at least one occasion, which 
results in a regimen of continuing 
treatment under the supervision of the 
health care provider. 

(3) The requirement in paragraphs 
(a)(1) and (2) of this section for treat-
ment by a health care provider means 
an in-person visit to a health care pro-
vider. The first (or only) in-person 
treatment visit must take place within 
seven days of the first day of inca-
pacity. 

(4) Whether additional treatment vis-
its or a regimen of continuing treat-
ment is necessary within the 30-day pe-
riod shall be determined by the health 
care provider. 

(5) The term ‘‘extenuating cir-
cumstances’’ in paragraph (a)(1) of this 
section means circumstances beyond 
the employee’s control that prevent 
the follow-up visit from occurring as 
planned by the health care provider. 
Whether a given set of circumstances 
are extenuating depends on the facts. 
For example, extenuating cir-
cumstances exist if a health care pro-
vider determines that a second in-per-
son visit is needed within the 30-day 
period, but the health care provider 
does not have any available appoint-
ments during that time period. 

(b) Pregnancy or prenatal care. Any 
period of incapacity due to pregnancy, 
or for prenatal care. See also § 825.120. 

(c) Chronic conditions. Any period of 
incapacity or treatment for such inca-
pacity due to a chronic serious health 
condition. A chronic serious health 
condition is one which: 

(1) Requires periodic visits (defined 
as at least twice a year) for treatment 
by a health care provider, or by a nurse 
under direct supervision of a health 
care provider; 

(2) Continues over an extended period 
of time (including recurring episodes of 
a single underlying condition); and 

(3) May cause episodic rather than a 
continuing period of incapacity (e.g., 
asthma, diabetes, epilepsy, etc.). 

(d) Permanent or long-term conditions. 
A period of incapacity which is perma-
nent or long-term due to a condition 
for which treatment may not be effec-
tive. The employee or family member 
must be under the continuing super-
vision of, but need not be receiving ac-
tive treatment by, a health care pro-
vider. Examples include Alzheimer’s, a 
severe stroke, or the terminal stages of 
a disease. 

(e) Conditions requiring multiple treat-
ments. Any period of absence to receive 
multiple treatments (including any pe-
riod of recovery therefrom) by a health 
care provider or by a provider of health 
care services under orders of, or on re-
ferral by, a health care provider, for: 

(1) Restorative surgery after an acci-
dent or other injury; or 

(2) A condition that would likely re-
sult in a period of incapacity of more 
than three consecutive, full calendar 
days in the absence of medical inter-
vention or treatment, such as cancer 
(chemotherapy, radiation, etc.), severe 
arthritis (physical therapy), or kidney 
disease (dialysis). 

(f) Absences attributable to inca-
pacity under paragraph (b) or (c) of this 
section qualify for FMLA leave even 
though the employee or the covered 
family member does not receive treat-
ment from a health care provider dur-
ing the absence, and even if the ab-
sence does not last more than three 
consecutive, full calendar days. For ex-
ample, an employee with asthma may 
be unable to report for work due to the 
onset of an asthma attack or because 
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